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Introduction 
In 2007, the Singapore Penal Code was amended to create a new offence of obtaining 
for consideration the sexual services of a person under the age of 18 years. The new section 
376B of the Singapore Penal Code, which came into effect in January 2008, reads: 
 
Any person who obtains for consideration the sexual services of a person, who is 
under 18 years of age, shall be punished with imprisonment for a term which may 
extend to 7 years, or with fine, or with both. 
 
This is a novel provision, considering that the legal age of consent for sexual 
intercourse is 16 and that prostitution itself is not an offence in Singapore. Section 376B read  
with section 377D, which prohibits the  defense of mistake as to the age of the victim, except 
for a person below 21 years of age who has not been previously charged with this or a similar 
sexual offence, has created what the law regards as an absolute liability offence. Other 
defenses under the Penal Code, with perhaps the defense of insanity, are unlikely to be 
relevant in relation to the offence of having paid sex with a person below 18 years of age 
under section 376B of the Penal Code. 
The creation of an absolute liability offence of having paid sex with a minor below 18 
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years in Singapore has resulted in many successful prosecutions and convictions of even 
persons defrauded into having paid sex with a female under the age of 18.  
 
The rationale for the new offence 
It is quite apparent that the new law was introduced in response to US Trafficking in 
Persons Reports since 2001 in which Singapore was described as a “destination country for 
women and girls trafficked for the purpose of commercial sexual exploitation”. The 
Trafficking in Persons Report (TIP) allows the U.S. Government to engage with foreign 
governments having concerns with human trafficking and to propose reforms. In the TIP 
Report, each country is placed  onto one of three tiers, based on the extent of their 
government’s efforts to comply with the “minimum standards for the elimination of 
trafficking” found in section 108 of the  US Victims of Trafficking and Violence Protection 
Act (2000), which has since been renewed in subsequent years.1 Tier 1 countries are those 
which fully comply with the Act’s minimum standards, while Tier 3 countries are those 
which are regarded as not complying with the minimum standards and not making significant 
efforts to do so. The classification is based on the extent of a country’s efforts to tackle 
trafficking rather than the extent of the problem in the country. 
Beyond just an adverse perception of the country, a Tier 3 status can also mean less 
funding from the US government for trade or humanitarian aid and worse, an even bigger 
financial implication from direct intervention or opposition from the US when it comes to 
Tier 3 countries seeking development aid from international financial institutions, like the 
World Bank or the International Monetary Fund.2 
In the TIP 2004 report, Singapore was classified under Tier 2, indicating that Singapore had 
not been fully compliant with minimum standards stipulated under the US Trafficking 
                                                 
1Prosecutorial Remedies and other Tools to end the Exploitation of Children Today (PROTECT) Act (2003) and 
The Trafficking Victims Protection Reauthorization Act. 
2 TIP Report 2006. 
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Victims’ Protection Act (2003). Countries listed in Tier 2 are considered as not fully 
complying with the Act’s minimum standards but making significant efforts to bring 
themselves into compliance with those standards. The 2004 report had consequently 
recommended that the Singapore government “should consider changing its law to enhance 
penalties against persons who facilitate prostitution by 16 and 17 year olds and enact and 
publicize laws against customers involved in commercial sex acts with prostitutes of these 
ages.”  
TIP 2004 included a recommendation to the Singapore Parliament to approve 
proposed amendments to the Penal Code which would criminalize soliciting or receiving 
commercial sexual services from minors under the age of 18, extend extra-territorial 
jurisdiction over Singapore citizens and permanent residents who receive or solicit sexual 
services from a minor under the age of 18, and criminalise the organization and promotion of 
child sex tours. Amendments to the Penal Code which represented these recommendations 
were eventually passed in Parliament as section 376B (commercial sex with minor below 18), 
section 376C (similar offence committed outside Singapore) and section 376D (organizing 
commercial sex tours with minors outside Singapore) by the Penal Code (Amendment) Act 
51 (2007). These amendments to the Penal Code came into law in 2008 by which year the US 
Trafficking Victims Protection Act required countries to also furnish statistics of prosecutions 
for human trafficking offences for publication in the TIP report each year. 
 
The rationale for the new provision as declared in Parliament 
During the second reading of the Penal Code (Amendment) Bill which introduced the 
new offences, the main rationale for including s 376B in the Penal Code was, however, stated 
in Parliament to be the protection of “immature” minors.  Senior Minister of State for Home 
Affairs Ho Peng Kee told Parliament: 
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Young persons, because they are immature and vulnerable and can be exploited and, 
therefore, should be protected from providing sexual services.  Although there is no 
evidence to suggest that we have a problem with 16- and 17-year-olds engaging in 
commercial sex in Singapore, we decided to set the age of protection at 18 years so as 
to protect a higher proportion of minors.3 
 
A Government backbencher, Member of Parliament Teo Ho Pin added: 
 
As for commercial sex against minors under 18, I fully support that we should send a 
clear message to curb the demand for child prostitution both in and outside Singapore.  
Sections 376B, C and D will enhance the protection of child's rights, and hopefully, 
reduce child trafficking or abduction for sexual services.  As reported in today's 
Straits Times, the child sex industry is thriving in South-East Asia, despite some high 
profile prosecution of child sex abuse cases.  The key failures are due to home grown 
demand for child sex and the lack of co-operation among governments.4 
 
 Going by the statements in Parliament, section 376B which prohibits underage 
commercial sex was meant to protect “immature” minors from exploitation through 
prostitution, in order to curb the demand for child prostitution in Singapore.  
What then is the wrong of the commercial sex with an under aged person under the new law? 
Not the sex act which is consensual;5 not the nature of the transaction for profit as prostitution 
per se is not an offence; not even the having of a sexual relationship with a much younger 
                                                 
3Singapore Parliamentary Debates, Official Report (22 October 2007), vol 83 at cols 2175-2242. Retrieved 
from http://www.parliament.gov.sg/Publication/Htdocs/Pub_parlp_report.html. 
4Singapore Parliamentary Debates, Official Report (22 October 2007), vol 83 at cols 2175-2242 (Teo Ho Pin, 
Member of Parliament) 
5 Section 375(1)(b) of the Penal Code (Cap 224) only declares that a person who has sex with a female below 14 
years of age, with or without her consent, is guilty of rape. 
 5 
person as that is the very nature of the activity. It is solely that the prostitute has not yet 
reached 18 years and hence is not considered mature enough to engage in commercial sex 
and hence ought not to be encouraged to offer such services. As it is lawful to engage in 
consensual sex with a person above 16 years, it only the fact that the offender is paying for 
the sexual services that make it an offence. 
Since section 376B is ostensibly meant to provide strong protection for the welfare of 
impressionable minors, the Penal Code prescribes a range of heavy penalties to offenders 
liable under s 376B, namely, imprisonment up to 7 years, a fine, or both. Interestingly, for 
such a strongly worded provision, section 377D which denies the defense of mistake as to the 
age of the person in prostitution only received a single mention during the second reading of 
the Penal Code (Amendment) Bill, touching on the fact that individuals below 21 years of age 
are entitled to the defense.6 
 
Issues with s 376B (commercial sex with a person below 18 years) 
While the declared purpose of the new offence is laudable, the imposition of absolute 
liability, the removal of the defense of mistake as to the age of the minor for adults and the 
setting of a higher age limit for commercial sex has raised many concerns. 
 
The stipulated age of maturity for commercial sex 
Setting the age of maturity for commercial sex at 18 is at odds with the legal age for 
consensual sex at 16 under Singapore law. Is a minor who consents to recreational sex at 16 
more mature than one who consents to it for “consideration”? An Australian Parliamentary 
paper on the ‘Age of Consent’ (New South Wales, 1997) discussed the issue in depth and 
concluded that there is no objective method for determining whether a young person is able 
                                                 
6Singapore Parliamentary Debates, Official Report (22 October 2007), vol 83 at cols 2175-2242 (Ho Peng Kee, 
Senior Minister of State for Home Affairs) 
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to properly consent to sex. If any age of consent were to be set, it would necessarily be one 
set for the ‘average’ individual. This would not take into account the individual’s personal 
level of maturity. For the need for legal certainty in the law, an age of consent is often set, 
although setting the exact age of consent may be an arbitrary decision.  
However, where the child is the offender, section 83 of the Singapore Penal Code 
requires the court to be satisfied that a child between 7 years and 12 years of age has attained 
sufficient maturity of understanding ‘to judge of the nature and consequence of his conduct’ 
for him to be held criminally responsible. The law appears to recognize that there could be 
differences in the degree of maturity between different children of the same age. The lack of 
a universal age of consent is significant in cases where an under aged minor has freely 
decided to enter into what he or she regards as a commercial transaction. In such cases, is the 
person necessarily the victim of sexual exploitation? 
An attempt was made to explain why the difference in the age of consent for 
commercial sex was set higher at 18 years during the Second Reading of the Amendment Bill 
by Senior Minister of State Ho Peng Kee: 
Although there is no evidence to suggest that we have a problem with 16- and 17-year-olds 
engaging in commercial sex in Singapore, we decided to set the age of protection at 18 years 
so as to protect a higher proportion of minors.7 
 
On this reasoning why was the age not set at 21, the age of majority under 
Singaporean law? And minors of age 16 or 17 could also be vulnerable to being exploited for 
consensual sex as well. Should all prostitutes below 18 years be considered immature and 
hence victims and do they need the absolute protection of the law?  
                                                 
7Singapore Parliamentary Debates, Official Report (22 October 2007), vol 83 at cols 2175-2242 (Ho Peng Kee, 
Senior Minister of State for Home Affairs) 
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An argument may be made that minors are more likely to be exploited by the lure of 
material gains through commercial sex. However, this must be balanced with the absolute 
liability nature of the offence. The provision needlessly penalizes all customers of the 
underage sex worker, whether they knowingly or unknowingly seek the sexual services of a 
minor and even those who are deceived into believing, both by false representations and 
conduct that the minor is above 18 years of age. 
The age of 18 appears to have been set to bring Singapore in line with the provisions 
in countries such as the UK and Australia and in accordance with the UN Convention on the 
Rights of the Child (1989) and the Stockholm Declaration and Agenda for Action (1996). 
The United Nations Convention on the Rights of the Child is a human rights treaty which sets 
out the civil, political, economic, social, health and cultural rights of children. Article 1 of the 
Convention defines a child as ‘every human being below the age of eighteen years, unless 
under the law applicable to the child majority is attained earlier’. The Stockholm Declaration 
and Agenda for Action which was released at the 1st World Congress against Commercial 
Sexual Exploitation of Children in Stockholm in August 1996 affirmed the commitment of 
governments ‘to a global partnership against the commercial sexual exploitation of children’. 
 
Absolute liability 
Sexual offences with minors are the only absolute liability offences under Singapore 
law. In such offences, there is at least one objective element of the offence which does not 
require a corresponding means read for conviction (Chan, 2013). A mistaken belief, however 
reasonable, as to the age of the sex partner is no defense to an accused person above 21 year 
of age. Other defenses under the Singapore Penal Code too, with the exception of insanity, 
are not applicable to such offences, although in a 2014 case the High Court, rather 
innovatively, suggested that the defense of accident could apply (Leo 2014).  
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 The High Court of Australia has hence held in He Kew v The Queen (1985) that “[t]he 
requirement of means rea is … a humane protection for persons who unwittingly engage in 
prohibited conduct”. Similarly, the House of Lords in B v DPP (2000) has observed that 
“[t]he more serious the offence, the greater is the weight to be attached to the presumption [of 
mens rea], because the more severe is the punishment and the graver the stigma which 
accompany a conviction”. 
 
Comparison with other jurisdictions 
Whilst the United Kingdom and Australia were held up in the Singapore Parliament 
as examples of countries  having similarly criminalized commercial sex with persons under 
the age of 18, what needs to be emphasized is that in  both these countries, a defense of 
reasonable mistake as to the age of the person in prostitution is available to every accused 
person.  
For example, under the 1992 Prostitution Act in the Australian Capital Territory, there 
is absolute liability only in cases where the child is below the age of 12.  In the case of 
children 12 years or older, section 22 provides a defense if the accused (a) took reasonable 
steps to ascertain the age of the child concerned; and (b) believed on reasonable grounds that 
the child had attained 18 years of age. 
The legislation in the UK is similar to that of the Australian Capital Territory. 
Liability for commercial sex is absolute only if the child is under 13 years old (Sexual 
Offences Act 2003). If the child is between 13 and 18, the accused is liable only if he ‘does 
not reasonably believe’ that the child is 18 years or older (section 47(1)(c)). It is for the 
prosecution to prove beyond a reasonable doubt that the accused could not have had such a 
reasonable belief in all the circumstances of the case (Rook & Ward, 2010).  
The current UK legislation against underage commercial sex was introduced in 2003. 
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Initially, the government had been in favor of designating all underage commercial sex acts 
as strict liability offences in a review of sexual crime laws in early 2000 (UK Home Office 
Consultation Paper, 2000). However, in R v K (2001), a case of sexual assault, the House of 
Lords held that the prosecution had to prove that the accused had not honestly believed that 
the victim was above the statutory protected age for a sexual offence conviction to be upheld.  
The overarching reason given was the presumption of mens rea for a criminal offence. The 
House of Lords was reluctant to support the conviction of accused persons who were honestly 
mistaken about the age of the minor.  
Eventually, when the UK Sexual Offences Act (2003) was passed, whether underage 
commercial sex was an absolute liability offence depended on whether the minor was below 
13 years old. Only if the minor was below 13 years old, would liability be absolute and a 
defense of a mistake of fact as to the age not permitted. Thus, absolute liability is confined to 
instances where the accused has deliberately sought to have sex with a child below 13 years.  
In Canada, the Federal Tackling Violent Crime Act (2008) amended the Criminal Code 
(1985) by rising the age at which youths can consent to non-exploitative sexual activity from 
14 to 16 years, while maintaining the existing age of 18 years for exploitative sexual activity 
such as child prostitution.  However, an honest and reasonable belief as to the age of the child 
following due diligence or taking all reasonable steps to ascertain the age of the person in 
prostitution remains a defense (R v. Hess, 1990).  
Thus, those who seek out persons in prostitution of legal age responsibly, ensuring 
that they are not intentionally engaging in paid underage sex, are not caught by the law in 
many jurisdictions. This strikes a fair balance between providing protection for minors from 
underage commercial sex and fairness to customers who may make genuine mistakes in 
judging the age of sex workers even in cases where there is no willful misrepresentation as to 
the age of the minor. Singapore’s law in respect of underage commercial sex is thus harsh 
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and may therefore lead to very unfair outcomes as the case discussed below illustrates. In 
creating the offence of underage commercial sex under the Penal Code, Parliament has made 
no effort to balance the need to protect the under aged person in prostitution and fairness to 
adults who may unwittingly be involved in commercial sex with persons below 18 years of 
age. 
 
The prosecution blitz and the case of ‘Chantelle” the 17-year-old prostitute 
 
Background 
Whilst there had been occasional prosecutions under the new law (Tan 2009) matters 
came to a head in December 2011. In that month, 51 men aged between 20 and 70 years were 
produced in court and charged under the new section 376B in a massive prosecution exercise 
(Alvin 2011). They were charged with obtaining paid sexual services from a 17 year-old girl 
who went by the name “Chantelle.” A pimp had, according to one trial judge (PP v. Tang 
Boon Thiew, 2013) “persistently represented” her age as 18 years on a website which 
advertised the escort and sexual services of Chantelle among other girls. The pimp had 
further told Chantelle not to reveal her real age nor show her identification card to customers. 
Indeed in some cases, customers had tried to verify her age but her pimp had brushed them 
off. 
As of October 2014, following extensive media publicity, 45 of the 51 men has been 
convicted and jailed (Chong, 2014). Their prison sentences have ranged from 8 weeks to 16 
weeks, with 12 weeks being the benchmark. In many of these cases, the accused persons were 
not seeking to engage in exploitative sex with an under aged girl, support the trafficking of 
minors or even to intentionally break the law. However, a criminal record will follow them 
throughout their lives. 
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The court’s treatment of section 376B (underage commercial sex) 
In interpreting section 376B, the courts seem to have proceeded solely on the basis 
that Parliament’s intention in enacting the provision was to protect minors from being 
exploited through commercial sex and that consequently any inquiry as to their conduct in the 
offence is irrelevant. Despite viewing section 376B as an absolute liability offence, the courts 
have not exercised their discretion in sentencing to reduce the harshness of the provision in 
deserving cases.  
Even though Chantelle and her pimp had worked together to lie about her age, the 
Singapore courts have ruled that the responsibility to determine the actual age of the person 
in prostitution lies always with the customer. In PP v. Shaw Chai Li Howard (2012), the 
court accepted that customers “believed from the bare representation on the website” that 
Chantelle was 18. However, the court held that reliance on such a “bare representation” was 
insufficient even as a mitigating factor during sentencing. It was for the customer to have 
“exercised caution and [to have] made the necessary enquiries and not be guided solely by his 
belief” since he had deliberately sought out an 18 year-old. In another case (PP v. Ng Guan 
Mean, 2013), the trial court stated that: 
 
If the escorts are indeed underage, it would reasonably be expected that there would 
be some form of misrepresentation of their true age so as to avoid the notice of law 
enforcement officers who may be trawling the internet. It would also be reasonable to 
expect a minor to lie about her true age if the client were to casually ask for her age. 
 
In both the abovementioned cases, the court found that the accused did not actively or 
intentionally seek commercial sex with an underage sex worker. Yet, this was insufficient to 
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constitute even as a mitigating factor for sentencing. The trial judge in the District Court held  
that since both customers took the advertised age of Chantelle at face value and had made no  
effort to verify her age separately (with no indication as to why or how that was to be done), 
he “did not see any mitigating force in the argument that the accused was deceived by the 
conduct of the minor” (PP v. Shaw Chai Li Howard, 2012) and that the customer failed in 
“mitigat[ing] the seriousness of the offence” (PP v. Ng Guan Mean, 2013). 
In an earlier unrelated case (Tan Chye Hin v. PP, 2009), the High Court had 
considered due diligence in this regard as at least mitigating: 
 
At the least blameworthy end of the spectrum would be an accused who unwittingly 
and unintentionally engages the sexual services of a person who is just below the age 
of 18 years but whose appearance and demeanour do not suggest that he or she is 
below 18 years of age. The accused checked the age of the minor but was given a 
good forgery of an identity document that showed that he or she was over 18 years 
old. In those circumstances, a fine could be appropriate in the absence of other 
aggravating factors. 
 
However, this principle does not seem to have been followed in the cases involving 
Chantelle. In Buergin Juerg v. PP (2013) the High Court found that Chantelle had showed 
the appellant her older sister’s identification card for which reason the customer did not know 
she was Chantelle or that she was short of 18 years. However, this fact was ignored by the 
trial court and by the High Court which upheld the conviction, holding the defense of 
reasonable mistake was precluded by section 377D. Unfortunately, the High Court judge did 
not also see the need to reduce the sentence of imprisonment  of 4 months and 3 weeks, a 
longer sentence that that of the others because Buergin had contested the charge at trial 
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without pleading guilty. Chatelle, meanwhile, is not liable for prosecution for aiding and 
abetting a sex offence as the courts have held that where the purpose of the law is to protect 
certain persons, these persons cannot be prosecuted for aiding and abetting the offence.8 
Furthermore, the trial courts have been unnecessarily judgmental, speaking in tones of moral 
culpability and almost disapproving of prostitution and the conduct of the accused in seeking 
commercial sex even though prostitution is not an offence in Singapore. For example, in PP 
v. Shaw Chai Li Howard (2012), the court observed: 
 
The defense described this as a ‘classic case of entrapment, deceit, and trickery 
perpetrated on the accused’. The uncontroverted fact, however, is that it was the 
accused who had gone online in the first place and initiated contact with ‘B’ through 
her pimp to procure her sexual services. Focusing on ‘B’s’ behaviour to mitigate 
punishment effectively means that ‘B’ rather than the accused is being judged, and 
her conduct as a minor, rather than the conduct of the accused, is being scrutinised 
and tested for blameworthiness. 
 
In Sim Choon Wee Kenny v PP (2013), only the second of the 40 Chantelle cases to 
have reached the High Court after Buergin Juerg, the High Court was rather dismissive of 
submissions made on behalf of the accused, that Chantelle was almost 18 years of age at the 
time of the offence and that there was a deliberate misrepresentation of her real age, with the 
observation that “people who skate on thin ice cannot complain should they fall through the 
ice.” In the subsequent case of Leu Xing-Long (2014), the High Court further opined that if an adult 
had been deceived into believing erroneously that the minor was above 18 years of age, the deception 
                                                 
8R v Tyrell [1894] 1 QB 710;  R v Whitehouse [1977] 3 All ER 737. 
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afforded him no defense to the charge. The fact that his belief might have been “honestly or 
reasonably held was also irrelevant for the purpose of determining guilt”. Further, the court, rather 
surprisingly, reasoned that “the fact that he took proper care and caution and had made careful 
investigations of the age of the minor was again irrelevant”. 
 
The sentences of the court  
The sentences of imprisonment imposed by the courts on 42 of the 43 offenders, with 
the remaining 20 year old receiving a probation sentence, have been heavily influenced by 
the first case in which a prison sentence was imposed without much regard to individual 
circumstances of the offence or the offender. In PP v Lee Lip Hong (2012), one of the earlier 
cases in this series, the offender was sentenced to nine weeks’ imprisonment although he did 
not seek out an underage person in prostitution and accepted the bare representation on the 
website and by Chantelle’s pimp that she was 18 years old. Later cases have all followed this 
sentencing precedent without questioning why it is necessary to impose a custodial sentence 
in the first place on all the offenders. What is more strange is that in two other prosecutions, 
involving Vietamese and Chinese prostitutes who were younger and who had been trafficked 
for purposes of prostitution, the sentences of the courts on the offenders, whose culpability 
was much higher, were not much different, ranging from 9 weeks to 12 weeks imprisonment.   
In Howard Shaw, the court stated that custodial sentences were necessary for 
offenders of section 376B unless there were “exceptional mitigating circumstances.” 
However, in only one of the 39 cases dealt with, which involved a 20 year old who was 
granted probation, was a sentence of imprisonment not imposed. Whilst deterrence is a 
dominant sentencing principle in Singapore, courts must not lose sight of the principle of 
proportionality. Besides, this is not keeping with the direction of the Chief Justice in Yang 
Suan Piau Steven v PP (2013) that “a custodial sentence should not be lightly or readily 
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imposed as a norm or a default punishment unless the nature of the offence justifies its 
imposition retributively or as a general or specific deterrent, where deterrence is called for.”  
The court further added that even though deterrence is a relevant consideration, it 
should not be “crushing” to the offender. Other levels and forms of punishments other than a 
custodial sentence might also be more suitable and appropriate for certain crimes. 
Should imprisonment, which Parliament has not considered mandatory, be imposed in all 
such cases including those where the accused have not gone out to seek out a minor but found 
themselves in breach of the law due to want of due diligence, inadvertence or deception by 
the prostitute herself or her agent? Should the courts impose prison terms on luckless victims 
or those who are morally innocent? And should they disregard the many unintended victims 
of the prosecution in respect of even one-off acts of indiscretion?  
There has been a gag order to prevent the press from identifying the true identity of 
“Chantelle” but the 51 persons who have been charged have all been named and shamed in 
the local media. At the time they were charged, the media was given a list of all their names, 
ages and occupations which were duly published. (Asiaone, 2012) The accused persons come 
from varied but respectable backgrounds and include a banker, teachers, a school principal, a 
legal officer, a navy officer, a senior police officer, an engineer and businessmen. Initial 
reports suggest that following the prosecutions and convictions there has been considerable 
disruption in the lives of many of the offenders and their families. The publicity given to the 
cases in a small state such as Singapore, the loss of reputations, jobs and careers following 
the arrest and conviction, the disruption to family life due to separations and divorces and the 
effect on children appear not to have been taken into account by the sentencing courts nor by 
the High Court in the two appeals (Buergin Juerg and Sim Choon Wee Kenny) that were 
heard by the court. As has been pointed out by Ferguson (Ferguson, 2014), conviction, 
sentence and imprisonment (not to mention arrest and the pre-trial process) “represent official 
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punishment and each segment has its own independent punishment for the offender”. With an 
overemphasis on the rights of victims in all cases, without considering the degree of 
blameworthiness of all players concerned, the courts may well be in danger of exaggerating 
the nature and effect of the crime to the detriment of the offender.  
 
Who is the real victim? The statutory offender or the statutory victim? 
The 1985 United Nations Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power provides a wide definition of the word “victim”.  Article 1 of the 
UN Declaration defines victims as: “persons who, individually or collectively, have suffered 
harm, including physical or mental injury, emotional suffering, economic loss or substantial 
impairment of their fundamental rights”. Sometimes, the real victim might be the statutory 
offender himself. This has been noted by Prittwitz (1999) who opined that “[it is a] naïve idea 
that it is sufficient to look only at the offender … in order to understand criminal acts. 
Victimology discovered crime as an interaction. Indeed, sometimes it is not even clear who is 
the offender and who is the victim.” Whilst those who engage in exploitative sex with minors 
deserve punishment, it is important for prosecutors and the courts to ensure that section 376B 
is not used to create victims out of morally blameless or luckless victims. Punishment must 
be on the basis of what the offenders intended to do and not just what they did. In the 
Chatelle cases the commercial sex acts of the 17 year old was more opportunistic on her part 
than exploitive of her. 
Criminal punishment is typically harsher when victims are vulnerable or innocent and 
less harsh when victims are powerful or culpable (Kleinfield, 2013). However, in the 
Chantelle cases, the courts have punished all offenders harshly and needlessly in prison 
without considering their actual blameworthiness. Concurrently, the conduct of Chantelle  
who obtained high rewards for her sexual services, chose expensive hotels for the sexual 
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encounters and induced the offenders by deceit, was ill considered by the courts. By ignoring 
the role of the statutory victim in the crime in this case and by even making excuses for her 
behaviour, the offenders have been victimized by both the law and the statutory victim 
herself.  
The imposition of absolute liability also requires individuals to exercise “extreme, and 
not merely reasonable, care” (New South Wales, 2006). This requirement would require that 
before one engages in commercial sex, he or she must positively verify the age of the sex 
worker, for example, with identification documents. However, it is common for sex workers 
to deny such requests with no legal consequences. Sex workers who look older than their age 
also poses a risk to customers who might not be alerted to the fact that they have contracted 
with an underage sex worker. Without a legal requirement for sex workers to produce 
identification when requested, the law might catch unsuspecting customers who inadvertently 
hire an underage sex worker. Such customers become victims of the law. 
It has been suggested that if a minor, whether for commercial reasons or not, deceives 
an adult into having sex by impersonating an older person of  legal age to have sex, this 
would amount to rape of the adult (Christopher & Christopher, 2007). Consent is vitiated 
through the fraud. A minor who deliberately misrepresents his or her age and conducts her 
affairs as if she were an adult (example by demanding expensive hotels, charging high fees 
and communicating with clients through short messaging service on the telephone, as 
Chantelle did) defrauds the adult, vitiating the consent given, thereby leading to a sexual 
assault on the adult. Alternatively, it may be argued that the customer who is so deceived 
lacks the requisite actus reus for the offence as it has not been a voluntary consensual act 
because of the deception. The adult then becomes a victim, consequently suffering the harm 
brought about by severe punishment and its consequences to his life.  
Comparatively, 17 year old Chantelle does not fit the profile of a minor who is 
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immature, vulnerable and exploitable whom Parliament is trying to protect under section 
376B of the Penal Code. Together with her pimp, she willfully misrepresented her age to 
many customers for commercial gain. It is difficult to say that she was too immature to 
decide on her actions when she actively took precautionary steps to ensure that she would be 
able to entice customers and not invoke their suspicions or those of the authorities, made 
demands of her clients and communicated directly with them.  
 
Conclusion 
As the 51 prosecutions demonstrate, labeling victims as innocent and offenders as 
always bad and evil can at times be a rather simplistic classification. Where the innocence of 
the ‘victim’ is questionable, sympathy for her and for even justice could diminish (Meloy & 
Miller, 2011). The arrest, prosecution and imprisonment of 42 of the 51 offenders to date, in 
all the circumstances of these cases, under the new law prohibiting underage commercial sex, 
may not necessarily represent just desserts for perpetrators of sexual exploitation of minors. 
On the other hand, this may be an example of the overreach of a harsh law, resulting in 
unnecessary incarceration and the destruction of reputations, careers and families, thus 
creating perhaps multiple victims of the law.  
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